
ou have undoubtedly observed and experienced the

rapid, and relatively recent, rise of the healthcare

industry phenomenon commonly referred to as “telemed-

icine” or, more broadly, “telehealth,” concurrent with rapid

advances in technology.1 And you have likely seen that

telemedicine-related issues are high on legislative

agendas—both at the federal and state levels.2

Due in part to the rapid rise of this industry and the pace

of change in both legal requirements and payor policies,

billing for telemedicine services presents many compliance

challenges and issues of which to be aware. Although the

universe of telemedicine-related compliance issues is large,

this article provides a high-level overview of key requirements

and payor issues to consider in billing for telemedicine

services or assisting clients in evaluating telemedicine

initiatives.  

Healthcare Practitioner Licensure 
Practitioner licensure is an obvious, “top-of-the-list” issue

when billing for healthcare services in the context of telemed-

icine. The physical location of the patient, as opposed to

the location of the practitioner, is a key issue. Healthcare

practitioners must be licensed and/or registered in some

fashion if they are deemed to be practicing medicine in a

particular state through telemedicine, although state require-

ments frequently contain exceptions, such as for “provider-

to-provider” consultations.3 Careful consideration of state

requirements is necessary to (1) identify what type of

telemedicine activities trigger licensure requirements (e.g.,

for physicians, identifying what activities constitute the

practice of medicine in a particular state), and (2) determine

what type of licensure or registration is necessary. As a

general matter, treating patients via telemedicine will in

most cases require full licensure in the state where the

patients are located.4

As to the type of activities that trigger licensure require-

ments, state licensure law varies and may encompass

telemedicine activities with more or less specificity. Georgia

law, for example indicates that an out-of-state person prac-

tices medicine in Georgia by providing a patient care service

affecting the diagnosis or treatment of an in-state patient

via electronic or other means of telecommunication.5 Other

states, such as West Virginia, specifically define telemed-

icine practice using the term “telemedicine,” and require

licensure for such practice.6 In reviewing these requirements,
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it is also important to consider the exceptions often set

forth in state licensure laws. Georgia’s statute, for example,

contains a variety of exceptions for activities, such as consul-

tation services provided at the request of a physician

licensed in Georgia (i.e., a “provider-to-provider consultation”

exception) or provided in an emergency.7

However, as for the type of licensure or registration, most

states require a full physician license—although some states

maintain reciprocity provisions with bordering states, and a

substantial minority of states have adopted the Federation

of State Medical Boards (FSMB) Interstate Medical Licensure

Compact to streamline licensure.8 Alternatively, some states

allow physicians fully licensed in other states to obtain

special “telemedicine” licenses or provide consultations to

patients if the physicians register in the patients’ state and

meet certain other requirements.9 Thus, review of the appli-

cable requirements in each state is essential when consid-

ering providing services via telemedicine.10

Other State Requirements for 
Telemedicine Encounters 
Beyond licensure, state laws impose a variety of require-

ments impacting telemedicine practice. Although compre-

hensive review of all such requirements is beyond the scope

of this article, a number of key issues are outlined below:

ESTABLISHING A PROVIDER-PATIENT RELATIONSHIP 
AND RELATED REQUIREMENTS 

Before providing medical consultations or other services

via telemedicine, healthcare practitioners should consider

issues such as (1) whether (and how) a provider-patient

relationship may be established via telemedicine, (2) whether

a provider (or the referring provider) must have an established

relationship with a patient or conduct a physical exam/eval-

specialties or under applicable standards of care.12

Furthermore, a few states require in-person visits in

connection with telemedicine visits, even if such visits are

not required in advance. For example, Georgia law requires

that healthcare practitioners treating a patient through elec-

tronic means “make diligent efforts” to have the patient

examined in person at least annually.13 Texas has had a

similar annual requirement, in addition to having a variety

of other strict requirements concerning in-person evaluations,

including an advance in-person evaluation provision and a

“new symptom” in-person evaluation provision, although

Texas requirements are likely about to change.14

TELEPRESENTERS/FACILITATORS 

Healthcare practitioners should be aware that telemedicine

uation prior to the performance of telemedicine services,

and (3) whether an in-person follow up visit is required after

provision of telemedicine services. There are a number of

variations on these types of requirements. For example,

under Tennessee law, a physician-patient relationship may

be established via telemedicine, among other means,

whether or not there has been an encounter in person

between the physician and patient and without a referral

from another practitioner who saw the patient in person.11

States are increasingly taking this type of approach. In

contrast, under the law of other states, such as Arkansas

and Georgia, an in-person physical examination may be

required prior to provision of telemedicine services in certain

instances. Although there are some exceptions to the in-

person examination requirements under the laws of these

states, including conducting an examination via telemedicine

that is equivalent to an in-person examination, such excep-

tions may not always apply or be appropriate for certain
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requirements vary in some states based on whether a

“telepresenter” (i.e., a licensed healthcare practitioner) is

available at the patient site to present the patient to the

distant site practitioner for the telemedicine encounter. For

example, under Texas law, the range of care that healthcare

practitioners may provide via telemedicine is greater when

a telepresenter is available.15 Other states have similar

concepts that impact applicable requirements. Tennessee

has the somewhat similar concept of “facilitator,” which is

an individual such as a parent/legal guardian or individual

affiliated with a local system of care who is physically present

with the patient during the telemedicine encounter to verify

the identify and location of the patient and to assist in the

exchange of data. Without a facilitator, patients under the

age of 18 cannot be treated via telemedicine unless

otherwise authorized by law.16

INFORMED CONSENT REQUIREMENTS 

Many states have informed consent requirements that are

specific to telemedicine. All healthcare practitioners are

well advised to obtain and document informed consent prior

to the provision of telemedicine services. However, individual

state requirements should be considered. For example,

Arizona requires that, with certain exceptions, healthcare

practitioners obtain written or verbal informed consent from

patients (and verbal informed consent must be documented

in the patient’s medical record) before providing health care

through telemedicine.17

TECHNOLOGY AND FORMAT CONSIDERATIONS 

Healthcare practitioners should take into account any state-

specific provisions concerning telemedicine technology and

telemedicine encounter format. For example, Tennessee regu-

lations, in defining telemedicine, state that telemedicine

encounters typically involve the application of secure video

conferencing, or store-and-forward technology, to support delivery

of services by replicating a traditional encounter between the

provider and patient.18 Further, if no facilitator is present, the

patient must utilize adequately sophisticated technology to

enable the remote provider to verify the patient’s identify and

location with an appropriate level of confidence.19 Potentially

even more important is what is excluded from the definition

of telemedicine, from a technological standpoint. Tennessee

regulations, for example, state that telemedicine is not an

audio only telephone conversation, e-mail/instant messaging

conversation or facsimile.20 Indiana law contains a somewhat

similar exclusion list.21 Taking a slightly different tack, some

state laws restrict the format through which a physician-patient

relationship may be established. Texas law, for example, states

that an online questionnaire or questions and answers

exchanged through e-mail, electronic text, chat or telephone

evaluation of, or consultation with a patient are inadequate to

establish a defined physician-patient relationship.22 Healthcare

practitioners should find out whether the laws of their particular

states contain these types of provisions.23

e-Prescribing 
Billing companies can help inform healthcare practitioner

clients of the additional layer of regulations imposed at the

federal and state level with respect to electronic prescribing.

Federal law requires an in-person (physical presence) medical

evaluation for electronic prescribing of controlled substances,

although certain limited exceptions are available.24 This

restriction alone creates substantial hurdles to e-prescribing

in the telemedicine context.25 With that said, healthcare prac-

titioners should also consider state law requirements with

respect to e-prescribing. Although nearly all states have require-

ments or policies with respect to e-prescribing, some state

laws impose requirements that differ from federal requirements.

For example, Georgia defines as “unprofessional conduct” as

the prescribing of any “controlled substances” or “dangerous

drugs” under Georgia law based solely on an electronic consul-

tation with the patient, with very limited exceptions.26 Thus,

state e-prescribing restrictions may go beyond controlled

substances, as federally defined.27 Due to these varying require-

ments, a careful review of state law is necessary. 

State Corporate Practice of Medicine and 
Fee-Splitting Laws 
If you are assisting clients in evaluating telemedicine-related

ventures with non-medical third parties, you should ensure

that your clients evaluate the implications of state corporate



THE JOURNAL OF THE HEALTHCARE BUSINESS MANAGEMENT ASSOCIATION 27

FEATURE STORY

practice of medicine and fee-splitting laws. Many, but not

all, states have “corporate practice of medicine” laws

designed to prevent non-professional business organizations

from employing or contracting with physicians engaged in

the “practice of medicine,” and designed to ensure that

licensed practitioners (physicians and certain other profes-

sionals) own and control the professional entities that are

permitted to employ and contract with such practitioners.28

Many states also have “fee-splitting” laws or doctrines

(some arising under health professions codes and some

arising under state Medicaid regulations) that prohibit physi-

cians from dividing professional fees with non-physicians

or non-professional entities.29 Although careful structuring

of business arrangements may allow parties to successfully

avoid compliance issues with respect to these laws, such

laws can present significant barriers to telemedicine

ventures and should therefore be analyzed.

Payor Policies and Requirements 
In addition to considering federal and state requirements

with respect to licensure, establishing practitioner-patient

relationships and other issues, you should evaluate payor

and state law requirements with respect to telemedicine

services. Below is a high-level overview of a few key issues.30

MEDICARE CONSIDERATIONS 

Medicare requirements with respect to telemedicine vary

by payment category, although you should expect the require-

ments within each of these categories to change and poten-

tially grow less restrictive in the years ahead. 

Under the first category, Medicare covers certain

enumerated telemedicine services under the Physician Fee

Schedule (PFS).31 Telemedicine services may not be provided

through “store-and-forward” technology in most locations,

but must be provided through an interactive audio and video

system that permits real-time communication between the

practitioner at the distant site and the patient at the origi-

nating site (assignment of the GT modifier, which is used

for these services, signifies that services have been

rendered in this way).32 Eligible distant site practitioners

include physicians, nurse practitioners, physician assistants,

and other healthcare practitioners who submit claims in

their service area and receive the same rate they would

receive for face-to-face services.33

Perhaps most importantly, telemedicine services under

Medicare may only be rendered to a patient at a valid orig-

inating site, which must be in a rural area. Valid originating

sites that are eligible to receive a PFS facility fee of $2534

include physician/practitioner offices, hospitals, rural health

clinics, and a limited number of other sites.35
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Except for entities participating in certain federal demon-

stration projects, such sites must be located in a county

outside of a metropolitan statistical area (MSA) or a rural

Health Professional Shortage Area (HPSA) located in a rural

census tract of an MSA.36 Unfortunately, this restriction

means that Medicare payment for telemedicine services

will not be available to many healthcare practitioners, and

you should focus particular attention on this issue. The

Medicare Payment Advisory Commission (MedPAC) indicated

in a 2016 report that 55 percent of claims it studied did

not include an originating site claim, and 44 percent of the

claims without an originating site claim were associated

with non-rural beneficiaries. Although it is possible some

providers chose not to bill for the facility fee, this finding

suggests that many telemedicine claims may have originated

from invalid originating sites.37

Although not currently addressed in the 2017 Work Plan

released by the Office of Inspector General (OIG) for the

US Department of Health & Human Services, this may

become a significant area of focus for the OIG and other

authorities in the future.  

Under the second Medicare category, which is the

Medicare Advantage (MA) program, MA plans cover the

same telemedicine services covered under Medicare Part

B (PFS), although they can also cover supplemental telemed-

icine benefits beyond those covered by Medicare Part B

with CMS’s approval.38 MA plans can typically cover the

costs of supplemental benefits with rebate dollars—if the

plan bid is below the regional benchmark—or supplemental

patient premiums.39 Thus, in determining particular MA plan

requirements for telemedicine, you should keep general

Medicare Part B requirements in mind while also familiarizing

yourself with the requirements of particular MA plans, which

may provide for additional or more flexible benefits. 

Under the third, and last Medicare category, Medicare

pays for telemedicine services through payment models

being tested under CMS’s Center for Medicare and Medicaid

Innovation (CMMI).40 Because CMS has the authority to

waive certain Medicare requirements to test these models,

you should also consider whether clients are participating

in particular payment models—such as the Next Generation

Accountable Care Organization model, where urban and

home telemedicine services are permitted.41

STATE MEDICAID AND INSURANCE LAW CONSIDERATIONS 

Telemedicine parameters and requirements with respect

to Medicaid, under state law, and under private payor policies

vary widely and should be carefully considered. CMS does

not impose restrictions with respect to telemedicine under

Medicaid, so states determine their own policies and require-

ments.42 In 2016, MedPAC reported that of the 51 Medicaid

programs in existence, 49 covered telehealth services to

some extent.43 States with more restrictive Medicaid tele-

health policies included Connecticut, Florida, Idaho,

Montana, and Rhode Island, while states with less restrictive

requirements included Maine, New Mexico, and Virginia.44

Some of the foregoing state Medicaid program policies

are impacted by individual state telemedicine “parity” laws,

which set some parameters with respect to private payor

policies and requirements. State “parity” laws generally

require insurers within a particular state to cover telemedicine

services in the same manner as services provided in-person,

although specific requirements vary. Tennessee’s telemed-

icine parity law, for example, applies to many types of private

health insurers, with limited exceptions, and also applies

to Medicaid managed care plans.45 Although insurers have

some discretion in determining “qualified sites” of the patient

and distant site provider, telehealth policies must be

consistent with policies concerning in-person encounters

for the same service, and insurers must reimburse for care

without consideration of geographic locations or classifica-

tions.46 In its most recent survey, the American Telemedicine

Association gave 24 states and the District of Columbia its

highest grades for private insurance parity, while 26 states

received “other” (lower) grades, with 20 states receiving

“failing” grades.47 States with the highest grades were those

that mandate state-wide coverage with no provider, tech-

nology, or patient setting restrictions. State laws concerning

telemedicine parity vary widely—you should take these

varying requirements into account when assisting clients,

and you should also take into account specific private payor

policies within the parameters set by state law.48
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Lastly, you may be called upon to assist clients with telemed-

icine ventures that fall into the realm of “concierge” medicine

involving special fee agreements directly entered into with

patients or their employers. Such ventures create a number

of special considerations.  A careful analysis of Medicare

(including whether to “opt out” of Medicare) and state

insurance laws, in particular, will be necessary in connection

with these ventures. From a state law perspective, however,

some states have begun to enact “direct primary care” and

other laws to increase regulatory flexibility with respect to

concierge medicine. Such laws have not been enacted in

every state, however, and healthcare practitioners should gain

an understanding of each applicable state’s regulatory land-

scape with respect to concierge medicine when considering

direct “concierge” arrangements with patients or employers.   

As the foregoing discussion illustrates, the telemedicine

space is complex, with a multitude of federal and state law

and payor policy issues to consider. You should carefully

evaluate these issues in assisting clients with establishing

and billing for telemedicine services. Most importantly,

members should remember that legal requirements in this

area are rapidly changing at both state and federal levels.

Policies and requirements that apply today may not apply

tomorrow, so ongoing study will be required. Notwithstanding

legal and other restrictions, which should continue to grad-

ually diminish, the telehealth industry is currently experi-

encing rapid growth, which is expected to continue in the

years ahead. Stay tuned for upcoming growth and changes

in 2017 and beyond. �
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icine if they choose to pay for telemedicine in the same
manner as face-to-face services.
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tions (i.e., facility and/or rural-only limitations), with 36
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originating site. Twenty-nine programs reimbursed the orig-
inating site for service while all reimbursed the distant site.
Nine programs had no restrictions on the types of medical
services provided through telehealth, while 40 programs,
unsurprisingly, had such restrictions. Thirty-four programs
restricted the types of providers allowed to provide serves
through telehealth. Forty-eight programs offered reim-
bursement for two-way video, 9 programs reimbursed for
the use of store-and-forward technology, and 16 states reim-
bursed for remote patient monitoring by some types of
providers and for some types of clinical conditions. For addi-
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and the Health Care Delivery System, Chapter 8, pg. 246
(June 2016).
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